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FI LED

In the Matter of Disciplinary Proceedi ngs

Agai nst ROBERT T. MALLOY, Attorney at Law. MAY 1, 1997

Marilyn L. Graves
Clerk of Supreme Court

Madison, WI
Attorney disciplinary proceeding. Attorney’s |icense
suspended.
11 PER CURI AM W review the recomrendation of the

referee that the license of Robert T. Malloy to practice law in
W sconsin be suspended for one vyear as discipline for
pr of essi onal m sconduct. That m sconduct consisted of his
m shandling of client funds and commngling his own funds wth
them failure to keep required trust account records, failure to
respond to requests fromclients for information concerning their
matters, repeated failure to file or pursue legal matters for
which he was retained, failure to refund unearned retainers
pronptly, and repeated failure to cooperate with the Board of
At t or neys Pr of essi onal Responsibility (Board) in its
i nvestigation of client grievances.

12 We determne that the |icense suspension reconended by
the referee is appropriate discipline to inpose for Attorney

Mal | oy’ s professional m sconduct established in this proceeding.
1
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Not wi t hst andi ng havi ng been disciplined on a prior occasion for
simlar msconduct, Attorney Mlloy has continued to ignore his
pr of essi onal responsibilities in representing clients and
coonmingle his own personal and law office funds wth funds
belonging to his clients. In addition to the |license suspension,
we require that, upon reinstatenent, Attorney Mlloy submt to
regular audits of his client trust account to ensure that he
treats client funds appropriately.

13 Attorney Malloy was admtted to practice law in
Wsconsin in 1992 and practices in MI|waukee. In July, 1994, he
consented to a public reprimand from the Board as discipline for
failing to appear at nunicipal court trials on behalf of three
clients, failing to appear at a hearing on the court’s order to
show cause why he should not be held in contenpt for his failure
to appear at one of those trials, failing to maintain conplete
and accurate trust account records of client funds comng into
hi s enpl oyer’s possession, commngling his personal and business
funds with client funds in his trust account, and continuing to
practice |law while adm nistratively suspended for nonpaynent of
State Bar dues. The referee in this proceeding, Attorney Joan
Kessler, made findings of fact to which Attorney Mlloy
stipul ated concerning his conduct in the following matters.

14 When notified that a check drawn on his trust account
to pay a client’s bankruptcy filing fee had been dishonored, the
Board asked Attorney Mlloy to provide information and records
concerning his trust account. The Board then |earned that the
only record Attorney Mlloy kept of his trust account

transactions was a check register and a conputer-generated

2
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docunent that disclosed many discrepancies wth bank records of
the trust account’s activity. Further, Attorney Mulloy was using
his client trust account to deposit funds he identified as fees
to which he was entitled and used funds in that account to pay
filing fees and costs of clients who had no funds on deposit in
it. He also used for personal purposes the cash clients had given
him to pay fees and costs, subsequently paying those fees and
costs out of the funds in his trust account that represented his
fees in other cases. Thus, Attorney Milloy failed to maintain

conpl ete and accurate trust account records, in violation of SCR
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20:1.15(e),! and failed to hold client funds in trust separate
fromhis own funds, in violation of SCR 20:1.15(a).?
15 In another matter, after a client’s divorce was granted

in August, 1995, Attorney Malloy did not file the final divorce

! SCR 20:1.15 provides, in pertinent part: Safekeeping
property

(e) Conplete records of trust account funds and ot her trust
property shall be kept by the |awer and shall be preserved for a

period of at least six years after termination of the
representation. Conplete records shall include: (i) a cash
receipts journal, listing the sources and date of each receipt,
(1i) a disbursenents journal, listing the date and payee of each

di sbursenment, with all disbursenments being paid by check, (iii) a
subsidiary | edger containing a separate page for each person or
conpany for whom funds have been received in trust, show ng the
date and anmount of each receipt, the date and anount of each
di sbursenent, and any unexpended bal ance, (iv) a nonthly schedul e
of the subsidiary | edger, indicating the balance of each client’s
account at the end of each nonth, (v) a determ nation of the cash
bal ance (checkbook bal ance) at the end of each nonth, taken from
the ~cash receipts and cash disbursenent journals and a
reconciliation of the cash balance (checkbook balance) with the
bal ance indicated in the bank statenent, and (vi) nonthly
statenents, including cancel ed checks, vouchers or share drafts,
and duplicate deposit slips. A record of all property other than
cash which is held in trust for clients or third persons, as
requi red by paragraph (a) hereof, shall also be numintained. A
trust account records shall be deened to have public aspects as
related to the lawer’s fitness to practi ce.

2 SCR 20:1.15 provides, in pertinent part: Safekeeping
property

(a) Alawer shall hold in trust, separate fromthe | awer’s
own property, property of clients or third persons that is in the
| awer’s possession in connection wth a representation. All
funds of clients paid to a lawer or law firm shall be deposited
in one or nore identifiable trust accounts as provided in
paragraph (c) maintained in a bank, trust conpany, credit union
or savings and |oan association authorized to do business and
| ocated in Wsconsin, which account shall be clearly designated
as “Cient’s Account” or “Trust Account” or words of simlar
inmport, and no funds belonging to the lawer or law firm except
funds reasonably sufficient to pay account service charges nay be
deposited in such an account.
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papers and obtain her fornmer husband’s signature on a quitclaim
deed until February of the following year. He did not tell the
client he had filed those papers, and when he did not respond to
her nunerous requests that he anmend the findings to include her
change of nane, the client retained other counsel to do so.
Attorney Mlloy did not respond to letters from the Board
concerning that client’s grievance and did not produce his
client’s file as the Board requested, in violation of SCR
22.07(2) and (3)® and 21.03(4).* His failure to keep the client

reasonably informed of the status of her matter and pronptly

8 SCR 22.07 provides, in pertinent part: Investigation.

(2) During the course of an investigation, the adm nistrator
or a commttee may notify the respondent of the subject being
i nvestigated. The respondent shall fully and fairly disclose all
facts and circunstances pertaining to the alleged m sconduct or
medi cal incapacity wthin 20 days of being served by ordinary
mail a request for response to a grievance. The adm nistrator in
his or her discretion my allow additional time to respond.
Failure to provide information or msrepresentation in a
di sclosure is m sconduct. The adm nistrator or commttee may nmake
a further investigation before making a recommendation to the
boar d.

(3) The adm nistrator or commttee may conpel the respondent
to answer questions, furnish docunents and present any
informati on deened relevant to the investigation. Failure of the
respondent to answer questions, furnish docunents or present
relevant information is msconduct. The admnistrator or a
commttee nmay conpel any other person to produce pertinent books,
papers and docunents under SCR 22.22.

* SCR 21.03 provides, in pertinent part: General principles.

(4) Every attorney shall cooperate with the board and the
admnistrator in the investigation, prosecution and disposition
of grievances and conplaints filed wth or by the board or
adm ni strator.
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conply with reasonable requests for information concerning it
viol ated SCR 20:1.4(a).>

16 In the sumrer of 1994, the Board sent Attorney Mll oy
information concerning grievances it had received from three
other clients, but he did not respond to nunerous letters from
the Board requesting information about them He also failed to
attend a confidential investigation neeting conducted by Board
staff. This conduct constituted a failure to cooperate with the
Board during the course of its investigation, in violation of SCR
21.03(4) and 22.07(3).

17 In July, 1995, Attorney Malloy was retained to file a
bankruptcy on behalf of a client, for which he was paid $410
After nunmerous calls to him concerning the nmatter were not
returned, the client retained other counsel to pursue it. That
attorney made several calls and wote Attorney Mlloy attenpting
to ascertain the status of the bankruptcy and obtain the client’s
file, but Attorney Malloy did not respond. After the client filed
a grievance with the Board in April, 1996, Attorney Malloy
returned the client’s retainer, but he did not respond to four
letters of inquiry from the Board requesting information
concerning the grievance or produce the client’s file. Attorney
Mal loy’s conduct in this matter violated SCR 20:1.4(a) and
22.07(2) and 21.03(4).

®> SCR 20.1.4 provides, in pertinent part: Conmunication

(a) A lawer shall keep a client reasonably inforned about
the status of a nmatter and pronptly conply wth reasonable
requests for information.
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18 In January, 1996, Attorney Milloy was retained to
represent a woman in a nodification of a divorce judgnent to gain
custody of her child, for which he was given a $200 retainer. He
failed to appear at a neeting to discuss the matter with the
client and never contacted the client again, despite her repeated
attenpts to reach him He did not respond to nunerous letters
from the client requesting information on the status of the
matter or to her many telephone calls and did not return her
papers or refund her retainer, as she had requested. Attorney
Malloy also failed to respond to letters from the Board
concerning that client’s grievance or produce the client’'s file
as the Board requested. Attorney Milloy failed to act wth
reasonabl e diligence and pronptness in representing this client,
in violation of SCR 20:1.3,° failed to keep the client informed
of the status of her matter and pronptly conply with reasonable
requests for information concerning it, in violation of SCR
20:1.4(a), failed to return the client’s property and unearned
fee upon termnation of representation, in violation of SCR
20:1.16(d),” and failed to cooperate in t he Board’' s

investigation, in violation of SCR 22.07(2) and (3) and 21.03(4).

® SCR 20:1.3 provides: Diligence

A | awer shall act with reasonable diligence and pronptness
in representing a client.

” SCR 20:1.16 provides, in pertinent part: Declining or
term nating representation

(d) Upon term nation of representation, a |lawer shall take
steps to the extent reasonably practicable to protect a client’s
interests, such as giving reasonable notice to the client,
allowwng tinme for enploynment of other counsel, surrendering
papers and property to which the client is entitled and refunding

7
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19 Attorney Malloy was retained in August of 1995 to
represent a client in a bankruptcy, for which he received an
advance fee of $210. After obtaining financial information and
bills fromthe client, he never contacted her again, failing to
respond to at |east weekly tel ephone calls fromher for a period
of six nmonths. He also did not refund the client’s retainer. He
thus failed to act with reasonable diligence and pronptness in
pursuing the client’s legal matter, in violation of SCR 20:1.3,
failed to respond to her reasonable requests for information, in
violation of SCR 20:1.4(a), violated SCR 20:1.16(d) by failing to
return her retainer, and failed to provide a witten response to
the client’s grievance and produce the client’'s file at the
Board’s request during its investigation, in violation of SCR
22.07(2) and (3) and 21.03(4).

110 Finally, Attorney Malloy was retained in July of 1993
to represent a client on an enploynent discrimnation claim
After negotiations wth the enployer proved wunsuccessful,
Attorney Malloy failed to file the claim with the appropriate
state agency by the statutory deadline. He then drafted a
conplaint and attenpted to file it in federal court, but his
check in paynent of the filing fee that was drawn on his trust
account was returned for insufficient funds. H's second attenpt
to pay the filing fee resulted in a second check drawn on that
account being di shonored, follow ng which the court dism ssed the

conplaint. Attorney Malloy did not inform his client of either

any advance paynent of fee that has not been earned. The | awer
may retain papers relating to the client to the extent permtted
by ot her | aw.
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the filing or of the dismssal of the conplaint. His failure to
act with reasonable diligence and pronptness in representing this
client violated SCR 20:1.3, and his failure to keep the client
reasonably informed of the status of the matter violated SCR
20:1.4(a).

11 In recommending a one-year |icense suspension as
discipline for that msconduct, the referee enphasized that
Attorney Mlloy’'s mshandling of <client funds in his trust
account was not intended for his own personal gain. The referee
al so noted that the m sconduct established in this proceedi ng was
substantially simlar to the conduct for which he was publicly
reprimanded in 1994 and that the reprimnd obviously was
insufficient to inpress upon Attorney Malloy the necessity of
mai nt ai ni ng adequate records of trust account transactions and
properly handling client funds comng into his possession.

12 In addition to the license suspension, the referee
recommended that, as a condition of reinstatenent of his |license,
Attorney Malloy be required to denonstrate affirmatively that he
has corrected the problens that Iled to his professiona
m sconduct. In that regard, the referee had noted that Attorney
Mal l oy practices law with no support services other than an
answering service and relies alnost exclusively on oral
communi cations with clients. The referee also asserted that he
| acks an understandi ng of the purposes for detailed trust account
records and the segregation of his own funds from those of his
clients. The referee considered it significant that Attorney
Mal | oy had not instituted any refornms in his practice while this

di sci plinary proceedi ng was pendi ng.

9
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113 W adopt the referee’s findings of fact and concl usi ons
of law and determne that the recommended one-year |icense
suspension is appropriate discipline to inpose for Attorney
Mal | oy’ s professional msconduct. In addition, as a condition of
reinstatenment of his license followng the period of suspension,
Attorney Malloy shall establish to the satisfaction of the Board
and the court that his practice of law will be conducted in such
a way as to keep himin regular contact with his clients and
ensure that he nmake scheduled court appearances and otherw se
meet his obligations to clients and maintain the required
recordkeeping in respect to his client trust account. In the
| atter regard, we al so i npose upon Attorney Malloy as a condition
of his continued practice for two years follow ng reinstatenent
regular audits of his trust account under supervision of the
Board to ensure that his recordkeeping and handling of «client
funds is being carried out appropriately.

14 IT IS ORDERED that the license of Robert T. Malloy to
practice law in Wsconsin is suspended for a period of one year,
comenci ng June 10, 1997.

15 IT IS FURTHER ORDERED that, upon reinstatenent of his
license to practice law and for a period of two years thereafter
Robert T. Malloy shall submt to an audit of his client trust
account, at his own cost, at |east quarterly, as required by the
Board of Attorneys Professional Responsibility.

16 IT IS FURTHER ORDERED that within 60 days of the date
of this order Robert T. Mlloy pay to the Board of Attorneys
Pr of essi onal Responsibility the <costs of this proceeding,

provided that if the costs are not paid within the tine specified

10
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and absent a showing to this court of his inability to pay the
costs within that tinme, the license of Robert T. Milloy to
practice law in Wsconsin shall remain suspended until further
order of the court.

117 1T IS FURTHER ORDERED t hat Robert T. Malloy conmply with
the provisions of SCR 22.26 concerning the duties of a person

whose |license to practice law in Wsconsin has been suspended.

11
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